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STATE. OF HONTANA
SEFOEE THE BOARD OF PEHSOHHEL APPEALS

CH YHE MATTER OF UMPALR LAROR PIEROTICE HiZ. AA=Hl¢
H, FELLY DoCE,
Lonpialnans,
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L. iR ONBTAL; SHERIFF OF )
GALLATIN COUNTY , MONTAHA, I
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Ea - the Pindingik of Fact, Conolusions &f Law and Reconmanded
Brdar lesded an Mardh 31, 1962, by Hearlnyg Examiner dack H.
Ol N

THIEREVORE, L0 Bohrd adopks that Jecommended Drder in
Llile matbter as its PIHAL ORPDER.

DATED l-hlh'-z:_ day of ppril, 1983,

HARAD OF FPERSONNEL APPEALS

CERTIFICATE OF MATTTHU

The undarstyned doecs corbify that & truo a8l eorrec oopy
of thia document waa malled to tha following on the ST day
of April, 10902

Jahn P, Atking

Dapuaey County Ackarmey
oo, b 10049

Hozaman, MT 54714

mougglag B, Uryadale
alibocney at Tad

215 Wanr Miendentrall
EMigmman; MT 59715
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STATE OF MONTAHA
BEFORE THE BOAKD OF PERSOMMEL APPEALS
I THE HATTER OF UNFAIR LANOR BRACTICE MO, 3A-@1:
R. KELLY BUCK,

Conplainant., FINDINGS OF FACT,

CONCLUSION OF LAW,
falg ]
RECIMMENDED ONDER

-'.'B_

L. JOHH ONSTAD, SHERIFF OF
GALLATTH COUNTY, MONTANA,

Do fendant,

T S o o™ e s o g

LR R L S R I T S

INTRODUCT 10N

Cn Octobar 22, 1561 Mc. Buck Filed this wnfas I lales
practice charge againat Shaprifs CnECed alleging thet he ligd
vielated 39-31-401 HCA. More speciflcally, ha alleged that
Pefendant had interfered wich his right Lo organize, form,
1odf or BEGiat a labor organization and to kacgein collectively
through a chosen representative; that Decendant hed interfered
with his activities related to union representation of
department snplovess; that ho was digcriminated againsl in
the Lerms and condiclopne of hisg smployment [or the purpode
of dizcouraging nepbership in a labor organization. Defan-
dant danied any viplation, A formal hearing, ondar the
AUEROTity of 39-31-405 and 406, HMCA, wWas held ln Pozeman oi
Decemhsar 21, 1981, Complainant wao Tapresented by Hio
Douglam N, Drycdala, Defendant by Mc, John P. Atking.
briefp were filesd and the case Bubmitted on February 11,

1882,
1551

The: question ralsed by the charge filed is whether
Pefendant vlolated 39-31-461(1) ar €33 MCA.

FINDINGE OF FACT

Laved on the evidence on the recotd, including the




i fWorn Lestimony of witnecoes, T Clod as follows.
M 1. Mr, Buck wad hired as a clvilian dispatcher and
i jeilor in the Callatin County Sherifr's Department in Felituacy
A of 1879. He worked the midnight to B:0D A.m. shift far
5 Approdinately one Year. FHe was then changed to tle 400
a P Lo midnight hilft whece he and Me, Reynolds shared the
7 dispatch duties, Mr, Buck was the senior dispatcher on that
B RRAFE, The midnight to B:00 a.m, ebift iz hondled by ane
o dispatchar,
10 b ME, Buck's carser objective was to become a adorn
i la¥W enforcomant officer. He had applicd to the Montana
13 Alghway Patrol and wao @econd on a list of nidgitsled for
18 appaintment ag a Gallatin County Dapuly Sherife. Diielng the
ii sumeer of 198F he was rejected an a Highway Patrol officer
5 candidato and Lhe Gallatin County Commisaicners refused oo
i Fund additienal deputy shoriff positions for the ensuing
i Figcal year, Those two orcurrencses lefl him without hope of
LR beconing a lay epnforcement offiger within the near futura,
1) 3. The 4100 p.m. €0 mldnight shift ig supsrviesd by
a1 Agk. Elaughter, le observed Buck®s work over a pariod of
a7y abaut two years and wag of the opinion that he was a good
k enployse until he found out Nhe Wae not going to have Ll
w opportunity to become 4 lew enforcement afficec within the
¥ foroaesable futore.,
uh i, After Mr. Buck'e chances for bocoming a Deputy
ui Eherlff or a Highway Paceol OFFicer diminished, he neglected
HI to do his part on his shife., Hia fallow dispatcher, Mr.
iy Roylolde, did most of his work for him, When confronted by
45 3gt. Glaughter on Eeptonber 1, 1981 with that fact, Le
10 adedtred Lt uas true,  [During the coorse of Approximately
i1 tuo mantlhie: prior to that dace hie inatbention too his dibice
aa ag a digpatcher was noticed by the deputies and by the
Sheriftf himgall.
e
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e During a shift; different individeals, botl civilian
and unlformed, congregrate at times in the office whare the
digpalchers perforn their duties. Such gatherings wers
degoribed as "bull gesoions" abd ot ope tise ar another uers
parcicipaled in by most of the enployeess, The Sheciff had
wrpreosced concern about the gatherings on a few a8 Lo |
howaver, nothing further was done. During the nonth af
august the secsiona beoane nore freguent and Buck was tha
moEl conaistent participant. Roynelde bhad ta do most of the
work. Bgt. Slaughter recelved a nunber of complaints about
the work getting Bogged down because of Buck.

f, During the mooth of August, 1981, Mr, Buck contazterd
a nunher &f labor organlzations in an attenpt to Find aut
wlhether any would be interssted in oEqanizing the depar beent.
Luriog the last week of that month he had & conversation
with the Sheriff about the possibility of upnionizatien. The
sheriff expressed no hostility toward Che ides and sk
offered to kmep him informed.

#. The union which axpressed the nost fnterest wiu
tho Anerican FPederation of State, County ahd Minicipal
Employess, Council Ho. 9. On September 1, 1981 g mesting
Mas arranged and intent ¢ards wera obtalned. Mr. Buck
contacted sevoral employees about the union and the argani-
zation e€ffort. Thore were othars who were as pctive 48 he
lo the wnionlcation affort.

E. The next day after the meeting with the AFSCHE
respresentative Mr. Buck drove to Rig Sky and mat wlth
Sqt. Schupacher ond another deputy to talk sboutb the unloniza-
thon effort. He btold them that the union was responsible
for getbing & deputies' pay ralse bill Ehrauglh the degislatore.
Fqt. Schumncher questicned the truth of the assertion becaine

ke had served on tha board of directors of the Sheriff's and




i Peace Officer's Assooiation during that legislative secoion
" and believed it (SPOA) to be the organization reapongible
3 for gelting the blll passed.
4 9,  Prior to a sergeant's mesting in eacly Soptampber,
5 L2BL, 5gt, Slaughter talked to dispatcher Revnolds wha
" Agreed that Buck was not doing his part of the work on the
4 shift. AL the mosting the Eheriff {nforned Slaughter that
g Buck wag not doing his job, that Reynelds was daing the
8 majerity of the dispatch work and that he wanted Buck to
10 Atraighten out and work. Ha gpeoifically dirvected Slaughter
11 to epaiak to Buck about his perfommance. hfter the ned Ling
- Egt. Botmmacker told tle Sheriff what Buck hod said regarding
L3 the union's effort in getting the pay raies bill paseed.
td Criatad later talked to Buck and told him his information wag
15 incarrect. He directed him vo etop telling the story, My,
in Buck adnitted he did pot know whether the inforpatian e had
17 baen qiven was Crouse,
i 1d., A few days after the sergeant's meeting Onatad
i obEarvad Much'e inattanclon to his duty whidle on shift. Hao
i} lomediataly directed the Undersh=ciff to place buck on oa
| RULLL where he would have to do the dispatch wark himeslf.
o The shifl was not changed immediately, Mr. Buck was permit-
ug ted o findsh the work on hils 4:00 p.m. o midnight ehift
a4 and heve hic rogular days off.
an 11, Sheriff Onstad had been aware during the months
i after his, Buck's, rejection by the Highuway Faczol and after
= the Commissicners! declelon on funding more posltlions that
by EuCk was not doing his job as a dispatcher and that Keynolds
i wan doing madl of the work nn thedr shift. Others In the
4l departnent were also aware of Wr. Buch's decline in perfor-
18| mance and because of thabt fect the Sherift would not heave
i been able to promote him even L the econcion had acisen.
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The change in ghift wos made to force hin te work and ta
give hin an opportundby to change hls attitude regarding his
duties.

12.  Aftec hiz ghift was changed Mr, Buck, even after
encolragenent frem-bgt. Slanglter to da so, refused for
several weehs to go to the Sheriff and balk to him. E-T o
claughter on one accasion drove to Buck's heme and asked him
to telk to Snatad.

13.  Om Saptember 25th the Sheriff wrote 4 letter to
Mr. Buck in which he reviewed his past insdeguate perfornance,
Placed hin on a 890 day probatierary pericd, sdvised hlm to
iAprove or bo terminated and wcged bhin to come to his office
and disgcuss the matter. an October 1st he went to the
Bheriff and talked abour getting some vacation time, ho
comment Wag made about his changed shifel.

14..  During the pericd between the flling of the unfair
labor practice charge on Odtober 22, 1981 and the date of
the hearing on December 21, 1981, Mr. Buck veluntarily
terminated hic esplayment vith tha Gallatbin -:nuntff ShiaEl FE g
Department. and went ints business for hilnself, The raeady
hes geeks ig 4 floding that Sherdf£f onstad compdtted an unfair
labor praciice and the lssuance of a ceass and desigt ordar,
no ceinctatenent demand ia sought.

15, An eloctlon conducted by this Board among the
Ehariff departnent smployees on October 340, 1981 resultsd in
AFSCHE Being certified ag exclusive ropresentative,

OPIHICH
TWo actions of Sheciff Onstad are alleged ta have
viclated Corplainant's cight under 39-31-40L MCA. The irst
wan hig adnonition to Mr. Buch to stop telling other depart-
nant. personnel that the unlon was responsible For gqetting

the pay raise bill through the Legislature. Tho other was
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Lhe change of shift imposed on Mr. Buck, The gueation
rained by the allegations 18 whether thise actions amount to
att winfeir lahor practice.

More opecifically stated, 3931-301(3} MOA makes it an
enfair laber practice [ar & public amplover to:

= o« disorininate in regard to hire. or teniras of

enploymant of any term or conditicon of onployment 1o

order Lo encourage o discourage mmembership in any
labor arganization . . .

Uder 39=31-401(1) MCA 1t {8 deesed an unfair labor
practiced for a public employer to interfere with, restraln,
or ococton employeea In the execcise of the rights guarab bead
1 39-31-241 MCA, where it Leg ataved:

Public srployees sliall have and shall be protected in

the exercise of the right of self-organization, ©o

form, join or asgist any labor arganization, Lo bargain

collecbively through representatives of their own
choosing on guestiona of wages, houcs, fringe benefits,
and other conditions of employment, and Lo engage in
otler concarted activities for the purpose of collactive

bargaining or other nutoal ald or protection free from
interforencs, restraint or coercion.

The game prohibiticne of enployer conduct are found in
gections 8a){l) and (3} of the Hational Labor Relations
Act. HRecavas of the simdlaz language of the tuwo acte, Lhe
feard of Personnel Appeals han frequently locked ta National
Labor Relations Board precedsnt for guidance in this and
other areas of labhor law.

In EBoard of Trusises Eil]iqgn Scghool Disteict Mo, 2

YE. Stube of Montand ex. rel. Zoard of Perdcnnel Appeals

and Billings Educaticn Association, Maut., « 604

F.2A 770 {157%) the Montiha Suprems Court adopted the “but
for® tesl used by tho @, 5, Supreme Court in dual motivation

cases. Ht. Healthy Caity School Dastrict we. Dovle, 429 U.3.

2%, 87 8. o, B&B [E977).. nDual motivation cases are those

=ih=
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in which the employee 15 &ald to have provided the enployer
with comg cause for disciplinary action, but at the pane
tiine the evidence indicates the apployer had a digcrimine-
bory redson for dimpoeing the discipline. The facts in this
fnstant cage appear o fit Chat description. Dusl motivatian
caged must Firet, however, be dlstinguished from prebext
camas Wiwre the reasong advanced by the srplover to explaln
the disciplinary action were not the real redsons, but
rather, ware¢ a mere snokescreen for the trve reasons. “Tha
facis here do ot eeen to fall under thet category because.
4 The abowe findings show, the Sheriff clearly had reason
to take actions coe correct Mr. Buck's lack of wark, The
inpasitien of discipline under such citcumstances in not a
pretext, 1t ie what one would skpect an employer to do bo an
crployee who pushes hisc work off on another.

In Béard of Truatese the Court said * , |, , The task af

deternining motivation is not sawy, and agencies and courts
misl rely an the outward manifestatlon of the employoi's
subjective intent, Yhe task is compainded in erploymnont
cases where there exist parmissible ond impermisalble reacons
far a particular discharge, '[hie is a problem af dual
noLivation.® The task becomes one of detsmmining what role
the protected activity playved in the decision of the employer
to discipline,

The Watlonal Labor Relations Bosrd recentcly attempted
Lo clarity ies policy cocerning dual motivation ceses and to
distinguich batween Lhooe cases’ and protext cases. With
Feapocl Lo pretext cases The HLRE, in Wright Line, 251 NL&n
1k 105 LERM 116% (1980}, stateds:

e 0 modern day laber relabions, ap asplover will

rarely, if evey, baldly ascert that it has disciplined

an eoployed Becauss it detesto unione or «€ill nee

Eolovale employess engaging in union or other protectod
petivities, [netead, it will generally advance what it




angerte Lo be & legitimate business ceason for {ta
potion. Examination of the evidence may reveal, however,
Ehat the assected justification is a gham in that the
purported rule or circumstances advanced by Lhe smployer
% did not exist, or was not, In fact, relied vpon. Whon
Ehls occuro the reason advanced by the esplover may be

i Lermed pratextial. Since no legitimate business justifi=
cation for the discipline exieis, there in, by strictc
definltion, no dual notive,
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T In wright Line, supra, the HLEB, after digcussificg e
8 various duil motive doctripes and the manner in which thay
it had been applied in the part by the U.5. Circuit Courtae of
i Appeal and the WLEB (teself, went on to adopt the same teat
i1 ol oaugation used by the 1.8, Supreme Court in Nt. Healthy,
[ supro, 10 cages dealing with alleged viclationas of Saectlons
13 8lad{l) and {3) of tha Naticsal Lebor Belations Ack. ‘The
14 test requires that the enployes show that the protectad
Ih conduct wag a substantial or metivating factor in the amployer®s
18 decision o discipline. Once that e dopne, the burden
17 #hilfts to the smplover to show it would have redched the
T Gane decision even in the absence of the unisn activity,
1 That the Montana Supreme Court adiépted the ressooing of
1l ML. Healthy earlier hay already been noted.
] The HLHE went on in Wright to explein its rationale in
1= adopting the Mt. Healthy ctest:
24 i
i « Perhapo most Irportant for our purposes, -however,
a4 is the fact that the MU, Healthy procedore accammsdates
tho legitimete competing intoreats lnbhersnt in dunl
s motivation cises, While at the same time cerving e
esffectuats the policien and objectives of the act. ..
ag Under the ME. Realthy teat, the aggrieved enployss is
afforded protection since hs or she is only raguircaed
e inditially Bo ghou that protectad activitiee playved a
role in the employer's declelon.  Alwo, the enployer is
15 providod With o formal frowework within which to @RTali-
1ish ite ssserted ligitimate justifieation. In this
ag context, 1t in the engloyer which has “to nake the
proof.™ Under thie soalysic, shaould the eoployar b
1 gble to demonstrate that the digcipline or otherc action
would have eccurred absent protected activities, tho
a1 amployes cannot justly complain 10 the enployer's
action 18 upheld, Sieilarly, if the smployer cannot
g% mike the pecsssary showing, 1t shounld net ha heard  co
object to the employes's belng pnade whole because ito
[k
o
o b §d _n_
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action will have been found to have besn mativated by

an unlawful conasideration in a menner consletenl with

congressional fntenk, Euprena Court precedsnt, and

cetablialied Board procesess.

The Facts here do not permit one o concluds with any
degred of certninty that Complainant showed that his protected
activities played any role in the enployer's docislon to :

(1} admonish him for spreading tales of the union's effort

ln getting tha pay bill passed, and (2} change hias shift to
one whlch would require he be more attentive, On the contrary,
tha Sherlff, when adviged of the unionizatien #ffort, expressed
o hostilicy aecording to Mr. Buck himeelf. When ho loarnedt
@l the nessage heing spread by Corplainant about the pay

bill, hw Lold Mr. Buck the etory was not true and directed

him to gtop spreading 1t., Although the Eheriff cannet
regtrict hia enployees' First Amendmsnt right to fres epeech ',
and plthough R, Buck was under no abligation to comply with
Ene verbal order, there wad no antionion onimds expressed or
implied In the statement. That Le especially clear when ope
considers his lack of eny hastility earlier tovard unicnization
afd the faot that My, Duck's inpttention o duty had, immediate-
Ly provicus to the dincldant, Just been brought to his attention
again. The shift change decisicn was not only warranted

baged op Mi. Buck's insttention to duty over o period of

ubout two monthe -- as he hinself! admitted -- it was necessarcy
o presecve any senblance of fair treatment by the Shevife
cowilrd Me, Heynolds.  Me, heynolds, it must hbe remnered,

Wwan the one whe Bore bhe breot of S3ock!'s [rostrations by
agguming most of the worklsed while Mr, Fick did other

thinge.

Tha [irat part of the test was nob mel hers) howsver,
assuming arguendse that it was, Defendant carried nis burden

afd showed: that |t woupld have ceached the same decdsion

A ML, Healbhy Clity School District wve. Boyle. 4249 0.5,
274, 97 5.0t 588 (1977}
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anyway.  After Complainant showed he had engeged in the
unioniration effect, that the Sherlff reacted in the manner
previously described when he heard about the pay bill rumer
and that the Sheriff changed his shift; Defendant showed)

(L] that hi had expressed no hoatllity toward the unienlzation
offort, {2) that in countering the rumor he did not try to
stop union actlvities, (3) thal Buck's performance had been
Enown to him for sone time, (4) that Buck hinself knew he

WAs hot doing a good job, and (5] that others knew and
complatned of Buck's lack of attentian to hig duties, Apide
from those matters which Delendanl raised to justify hie
acticno, It must aloo be noted thal Mr. Buck refused te go

gud the Eheriff after the shift changs, even when urged by
ggt.. flaughter to de 4o, When he finally did talk to the
Eheriff e did not mention his sllft change and he wolintarily
resigned and started his own business, he vas not fired nor
wak he forced to resign,

CONCLUSION OF LAW

Defondant did not violate 39=31-4i1 HOA.
HECOMMENDED ORDER
[T 15 OHEEHRED, thers being no wioclation Fonnd, that
thig unfair labor practice charge be dismiceed.
HOTICR

Exceptionsg to thess findingo, conclusion. and recoirmerdsd

order mey be filed within twenky [20) days service thersof,

If exceptions are not filed the kevonnesndsd Order will
becams Lhe Final Order of the Boasd of Yersonnel appeals,
Akilress exceptions to the Beard of Personnel Appeals,

Capitol Station, Helens, Honbana S9R206.
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1 laled thig day of Harch 1902,
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| CERTIFICATE 'OF MA1LING
L The undersigned dosd certify that a true and correct
1 copy of this dotument was malled to the following on the
o 2 day of March, 19u2:
13
14
ik John 2. REkime

Deputy Counky Attormay
LG F.O,. Box 10449
15 South 185th Avenus

17 Eoroman, MHT L3T1%
Lo Dauglag E. Dryodaln
K ALborney AL Law

215 Wael Mendeniiall
Aogsman, MI' 59715
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